United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






Court of Appeals of the District of Columbia 


APRIL TERM, 1 


SYDNEY M. KHOEXBER( 


COMMISSIONER OF-INTERNAL REVENUE 


APPEAL FROM THE P.OARI) OF TAX APPEALS 


ITT 








Court of Appeals of the District of Columbia 

APRIL TERM, 1930 

No. 5219 


SYDNEY M. SHOEXBERG, APPELLANT, 

VS. 

COMMISSIONER OF INTERNAL REVENUE. 


APPEAL FROM THE BOARD OF TAX APPEALS. 


INDEX 

Original Print 


Docket entries. i 1 

Petition . 2 2 

Answer . 0 7 

Findings of fact and opinion. 10 8 

Decision . 14 11 

Stipulation of venue. 15 12 

Petition for review. 16 13 

Prsecipe . 20 17 


Judd & Detweiler (Inc.), Printers. Washington. D. C., June 5, 1930. 










Court of Appeals of the District of Columbia 


No. 5219. 

Sydney M. Shoenberg, Appellant; 

vs. 

Commissioner of Internal Revenue. 


1 Docket No. 31112. 

Sidney M. Shoenberg, Petitioner 

y- ! 1 

i 

Commissioner of Internal Revenue, Respondent. 
Appearances: 

For Taxpayer: James \Y. Beller, Esq. j 

For Comm’r: J. E. Marshall, Esq. 

Docket Entries. 

1927. i 

i 

Sept. 8 Petition received and filed. Taxpayer notified. 
(Fee paid.) 

9 Copy of petition served on General Counsel. 

Nov. 2 Answer filed by General Counsel. 

4 Copy of answer served on taxpayer. General 
calendar. 

1929. 

Oct. 5 Hearing set Dec. 2, 1929. 

Dec. 2 Hearing had before AYm. D. Love^ Div. 12 on 
merits. Submitted. Consolidated with Docket 
31111. Petitioners brief due Jan. 2, 1930, Re¬ 
spondents if he desires. 

” 16 Stipulation of facts filed. See 31111. i 
” 21 Brief filed by taxpayer. See 31111. \ 
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1930. 

Mar. 25 Findings of fact and opinion rendered. Wm. D. 

Love. Div. 12. Judgment will be entered for the 
respondent. 

” 27 Decision, entered Div. 12. 

May 3 Stipulation of venue. Court of Appeals, D. C., filed. 
3 Petition for review by Court of Appeals, D. C., 
with assignments of error filed by taxpayer. 

” 3 Proof of service filed. 

3 Praecipe with proof of service thereon filed. 

Now, May 15, 1930, the foregoing docket entries certified 
from the record as a true copy. 

[Seal of U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

2 Copy. 

Filed Sept. 8, 1927, U. S. Board of Tax Appeals. 
United States Board of Tax Appeals. 

Docket No. 31112. 

Sydney M. Shoenberg, Boatmen's Bank Building, St. 

Louis, Missouri, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Petition. 

The above named Petitioner hereby petitions for a rede¬ 
termination of the deficiency set forth by the Respondent 
in his Notice of Deficiency (IT: PA: 1-60D LVH) dated 
July 19, 1927, and as a basis of his proceedings alleges as 
follows: 

1. The Petitioner is an individual residing at St. Louis, 
Missouri. 

2. A Notice of Deficiency (copy of which is attached and 
marked’ “Exhibit A”) was mailed to the Petitioner on 
July 19, 1927. 


SYDNEY M. SHOENBERG VS. COMMR. OF IXT. REV. 


3 


3. The taxes in controversy are income taxes for the cal¬ 
endar year 1923, and amount to $35,361.20. 

3 4. The determination of tax set forth! in the said 

Notice of Deficiency is based upon tlie following 
errors: 

(a) The respondent has erroneously, and in iviolation of 
the Constitution of the United States, taxed as income to 
the Petitioner certain alleged profits realized from the sale 
of Eighteen Hundred and Twenty (1820) shares of stock of 
the May Department Stores Company, said stock having 
been received bv Petitioner as a gift, and sold bv him on 
the same day of its receipt. 

(5) Should this alleged profit be held be taxable, the tax 
should have been computed as a capital net gain under the 
provisions of Section 202 (a) (2) and Section 206 of the 
Act of 1921. 


5. The facts upon which the Petitioner relies! as the basis 
of his appeal are as follows: 

(a) On January 23, 1923, Petioner received as a gift 

from his father, Moses Shoenberg, Eighteen Hundred and 
Twenty (1820) shares of common stock of the May De¬ 
partment Stores Company, and on the same day of its re¬ 
ceipt by him, to-wit, January 23, 1923, Petitioner sold said 
stock at its then market value, receiving therefor One 
Hundred, Thirty-two Thousand, Eight Hundred, Sixty Dol¬ 
lars ($132,860.0*0). | 

( b ) The price paid by the donor, Moses Shoenberg, for 
the aforesaid stock was Thirty Thousand, Four Hundred, 
Fifty-four Dollars and Six Cents ($30,454.06). 


Wherefore the Petitioner prays that the Board may hear 
the proceedings and— I 

(a) Disallow the deficiency determined by the Commis¬ 
sioner, or 

( b ) Should it be determined that the value o;f a gift as of 
the date of delivery may, without violating the Constitution 
of the United States, be taxed as income in the!hands of the 
donee, then that the Board redetermine the alleged defi¬ 
ciency in tax, computing said tax under the capital net gain 
section of the Revenue Acts, 


j 

i 
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4 (c) And for such other relief as the Board may 
determine. 

C. E. KOSS, 

128 Broadway, New York City, Neiv York; 

J. W. BELLER, 

Transportation Building, Washington, I). C., 

Counsel for Taxpayer. 

Please send all communications to James W. Beller, Esq., 
Transportation Building, Washington, D. C. 

5 State of Missouri, 

City of St. Louis, ss: 

Sydney M. Shoenberg, being duly sworn, deposes and 
savs that lie is the Petitioner above named; that he has read 
the foregoing Petition, and is familiar with the statements 
contained therein, and that the facts stated are true, except 
as to those facts stated to be upon information and belief, 
and as to those facts, he believes them to be true. 

(Signed) : SYDNEY M. SHOENBERG. 

Subscribed and sworn to before me this 2nd day of Sep¬ 
tember, 1927. 

A. H. HILLENKOETTER, [seal.] 

Notary Public. 


6 Exhibit “A.” 

Office of Commissioner of Internal Revenue. 

Washington, July 19, 1927. 

IT: PA: 1-60D. LVH. 

Mr. Sydney M. Shoenberg, 

Boatsmens Bank Building, 

St. Louis, Missouri. 

Sir: 

The determination of vour income tax liability for the 
years 1923 to 1925 inclusive, in connection with the infor¬ 
mation furnished at a conference held in this office results 
in a deficiency in tax amounting to $40,622.00 as shown in 
the attached statement. 


0 
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In accordance with the provisions of Section 274 of the 
Revenue Act of 1926, you are allowed 60 davs from the date 
of mailing of this letter within which to file a petition for 
the redetermination of this deficiency. Any such petition 
must be addressed to the United States Board of Tax Ap¬ 
peals, Earle Building, Washington, D. C., and must be 
mailed in time to reach the Board within the 60-day period, 
not counting Sunday as the sixtieth day. 

Where a taxpayer has been given an opportunity to file a 
petition with the United States Board of Tax Appeals and 
has not done so within the 60 days prescribed and an assess¬ 
ment had been made, or where a taxpayer has filed a peti¬ 
tion and an assessment in accordance with the final deci¬ 
sion on such petition has been made, the unpaid amount of 
the assessment must be paid upon notice and demand from 
the Collector of Internal Revenue. Xo claim fqr abatement 
can be entertained. 

If you acquiesce in this determination and do not desire 
to file a petition with the United States Board; of Tax Ap¬ 
peals, you are requested to execute a waiver of your right 
to file a petition with the United States Board! of Tax Ap¬ 
peals on the inclosed Form A and forward it fo the Com¬ 
missioner of Internal Revenue, Washington, D. C. for the 

attention of IT: PA: 1-60D-LVH. In the event that vou 

* 

acquiesce in a part of the determination, the waiver should 
be executed with respect to the items to which you agree. 

Respectfullv, 

D. H. BLAIR, 

Commissioner. 

r* i 

( 


Year. Deficiency in tax. 

1923 . i $35,361.20 

1924 .| 3,371.66 

1925 .j 1,889.14 

i 


Total 


$40,622.00 


Exception was taken to the inclusion as income of $102,- 
405.94 profit on the sale of 1820 shares of May Department 
Stores common stock which was sold in 1923 for a total con¬ 
sideration of $132,860.00. The examining officer in deter- 
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mining the profit realized upon this sale used the cost of the 
stock to the donor or your father, rather than the market 
value of the stock at the date of the gift. 

It is contended that the value of a gift as of the date of 
deliverv may not be taxed as income in the hands of the 
donee. 

You are advised that the method used by the examining 
officer is strictly in accordance with the provisions of Sec¬ 
tion 202 (a) (2) of the Revenue Act of 1921 which provides 
in part as follows: 

“That the basis for determining the gain derived or loss 
sustained from a sale or other disposition of property, real, 
personal or mixed, acquired after February 28, 1913, shall 
be the cost of such property; except that 

“(2) In the case of property acquired by gift after 
December 31, 1920, that the basis shall be the same as that 
which it would have been in the hands of the donor or the 
last preceding owner by whom it was not acquired by gift 

* * # 7 7 


In your protest the case of Taft vs. Bowers was cited, 
which declared this provision of the Revenue Act unconsti¬ 
tutional. Inasmuch as the government has taken an appeal 
in this case, this office is bound by the provisions of the 
statute. 

It is also contended that even though it should be held 
that the value of a gift as of the date of delivery is taxable 
as income in the hands of the donee, then by reason of the 
specific provisions contained in Section 202 (a) (2) and 
Section 206 of the Revenue Act of 1921, you are entitled to 
compute your tax in respect of the profit on the sale of this 
stock as a capital net gain. 

I, T. 1660 provides in part as follows: 

8 “The gain from the sale of property acquired by 

gift after December 31, 1920, but not held by the 
donee for more than two years from the date of acquisi¬ 
tion, may not be taxed in accordance with Section 206 even 
though the property was held for more than two years, if 
the period it was held by the donor be added to that during 
which it was held by the donee.’’ 
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In your case the stock was acquired in 1923 and sold in 
the same year. This decision, therefore, applies that the 
profit may not be taxed under the capital net gain provi¬ 
sion of the Revenue Act of 1921. 

Therefore, the action of the examining officer has been 
sustained. 

Payment of the tax should not be made until a bill is 
received from the Collector of Internal Revenue for your 
district, and remittance should then be made tp him. 

BAG :MIIE-1. j 

i 

Now, May 15, 1930, the foregoing Petition certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

i 

9 Filed Nov. 2, 1927, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 31112. ! 

Sydney M. Shoenberg, Petitioner,; 

x * | 

Commissioner of Internal Revenue, Respondent. 

Anwser. 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Rev¬ 
enue, for answer to the petition of the above-named tax¬ 
payer, admits and denies as follows: 

1. Admits the allegations of paragraph 1. 

2. Admits the allegations of paragraph 2. 

3. Admits the allegations of paragraph 3. 

4. (a) Denies the error complained of in paragraph 4 

(a) . ' ' j 

(b) Denies the error complained of in paragraph 4 

(b) . 
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5. (a) Admits the matter set forth in paragraph 5 (a), 
(b) Admits the matter set forth in paragraph 5 (b). 

6. Denies, generally and specifically, each and every al¬ 
legation in the taxpayer’s petition contained not herein¬ 
before admitted, qualified, or denied. 

Wherefore, it is prayed that the taxpayer’s petition be 
denied. 

C. M. CHAREST, 

General Counsel, Bureau of Internal Revenue. 
Of Counsel: 

JOHN E. MARSHALL, 

Special Attorney, 

Bureau of Internal Revenue. 

MP/BMM. 

Now, May 15, 1930, the foregoing Answer, certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk , U. S. Board of Tax Appeals. 

10 A true copv. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

19 B. T. A.—. 

United States Board of Tax Appeals. 

Docket Nos. 31111, 31112. 

Mrs. Dollie B. Shoenberg, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent, 

Sydney M. Shoenberg, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent, 

Promulgated March 25, 1930. 

The term “capital assets” as defined in section 206 (a) 
(6) of the Revenue Act of 1921 means property actually 
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acquired and held by the taxpayer for profit or investment 
for more than two years. Magdaline McKinney , 16 B. T. 
A. 804; William Kempton Johnson, 17 B. T. A. 611. 


C. E. Koss, Esq., and James W. Heller, Esq\, for the pe¬ 
titioners. 

J. E. Marshall, Esq, for the respondent. 

These are proceedings for the redetermination of de¬ 
ficiencies in income taxes for the year 1923, in amounts as 
follows: 

Mrs. Dollie B. Shoenberg, $4,612.29. 

Sydney M. Shoenberg, $35,361.20. I 

11 Each petition alleges that the respondent commit¬ 
ted errors described as follows: 

1. That the respondent has erroneously, and in violation 
of the Constitution, taxed as income alleged profits re¬ 
ceived by the petitioners through the sale of certain stocks 
acquired by gift and sold upon the day such gifts were re¬ 
ceived. The respondent’s action is based upon section 202 
(a)(2) of the Revenue Act of 1921. 

2. In the event that the first contention is determined ad¬ 
versely to them the petitioners contend that any tax upon 
the profit derived upon sale of the stock above described 
should be computed under the “capital net gain” provision 
of section 206 (a)(6) of the Revenue Act of 1921. 

Upon brief the petitioners abandon their first allegation 
of error, the issue having been decided adversely to them 
in Taft v. Bowers, 278 U. S. 470. 

The facts were presented by the pleadings and a stipu¬ 
lation. 

Findings of Fact. 

j 

The petitioners are residents of St. Louis, Missouri. 

On January 23,1923, the petitioner, Mrs. Dollie B. Shoen¬ 
berg, received as a gift from her husband, Moses 

12 Shoenberg, 520 shares of the common stock of the 
May Department Stores Company and on that day 

she sold the said stock at its then market value, receiving 
therefor $37,960. The cost of the said stock: to the donor, 
Moses Shoenberg, was $8,701.16. 

On January 23, 1923, the petitioner, Sydney M. Shoen¬ 
berg, received as a gift from his father, Moses Shoenberg, 




10 


SYDNEY M. SHOENBERG VS. COM MR. OF INT. REV. 


1820 shares of the common stock of the May Department 
Stores Company, and on that day he sold the said stock 
at its then market value, receiving therefor $132,860. The 
cost of the said stock to the donor, Moses Shoenberg, was 
$30,454.06. 

The stock given the petitioners by Moses Shoenberg on 
January 23, 1923, was purchased by the said donor prior 
to March 4, 1918, and was held by him until given to the 
petitioner. 

Opinion. 

Love: In light of Taft v. Boicers, 278 U. S. 470, the peti¬ 
tioners have abandoned: their contention relative to the con- 
stitutionalitv of section 202 (a) (2) of the Revenue Act of 
1921. 

The alternative contention of the petitioners is that the 
profit derived upon sale of the stock should be taxed at the 
12V 2 per cent rate prescribed by section 206 (a) (6) 
13 of the Revenue Act of 1921. In effect the petitioners 
contend that if the basis for determining their gain 
or loss is the cost of the stock to the donor they should be 
permitted to add the time that the stock was held by donor 
to the time it was held by them in computing the two-year 
period required by section 206 (a) (6). 

In Magdaline McKinney et al., 16 B. T. A. 804, we con¬ 
sidered the same question under the same provision of 
statute. We there said: 

* * * In denying this contention it need only be stated 
that the petition and the stipulation of facts show that the 
property was acquired and sold within the year 1922, and, 
therefore, was not ‘held by the taxpayer * * * for more 
than two years’ as is required for the computation of the 
tax under section 206. 

And in discussing the petitioners’ contention that the 
time the property was held by the donor should be added 
to the time that the donee held it before sale, in computa¬ 
tion of the two-year period mentioned in section 206 (a) 
(6), we said in William Kempton Johnson , 17 B. T. A. 611: 

* * * We are not insensible to the expediency of the 
theory underlying the argument advanced on behalf of the 
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petitioner, but we are of the opinion that property in order 
to constitute a capital asset within the meaning of section 
206 (a) (6) of the Revenue Act of 1921 must have been 
actually acquired and held by the taxpayer himself for 
profit or investment for more than two years; 

Reviewed bv the Board. 

Judgment will be entered for the respondent. 

Trussed and Seawell dissent. 

Now, May 15, 1930, the foregoing Findings of Fact and 
Opinion, certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

14 United States Board of Tax Appeals, Washington. 

Docket No. 31112. 

Sydney M. Shoenberg, Petitioner,; 

vs. 1 

i 

Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to the Board’s findings of fact and opinion, 
promulgated March 25, 1930, it is ordered and decided that 
there is a deficiency of $35,361.20 for the year 1923. 

Enter. 

i 

(Signed) WILLIAM D. LOVE, 

Member United States Board of Tax Appeals. 

Entered Mar. 27, 1930. 

A true copy. Teste: 

B. D. GAMBLE, j 

Clerk U. S. Board of Tax Appeals. 

Now, May 15,1930, the foregoing Decision, certified from 
the record as a true copy. ; 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


MVW 
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15 United States Board of Tax Appeals. Filed May 3, 

1930. 


United States Board of Tax Appeals. 

Docket No. 31112. 

Sydney M. Shoexberg, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Stipulation. 

It is hereby stipulated and agreed by and between the 
parties to the above-entitled cause, by their respective 
attorneys, that the decision of the United States Board of 
Tax Appeals in said cause, dated the 25th day of March, 
1930, and redetermining a deficiency in income taxes against 
the above-named petitioner for the calendar year 1923, in 
the amount of $35,361.20, may be reviewed by the Court of 
Appeals of the District of Columbia. 

This agreement is made under and pursuant to the pro¬ 
visions of Section 1002 (ft) of the Revenue Act of 1926. 

C. E. KOSS, 

JAMES AY. BELLER, 
Attorneys for Petitioner. 

C. M. CHAREST, F. 

General Counsel . Bureau of Internal Revenue , 

Attorney for Respondent. 

Dated 2nd dav of Mav, 1930. 

Now, May 15, 1930, the foregoing Stipulation of Venue, 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

1 q 1 /* [Endorsed:] United States Board of Tax Appeals. 

Sydney M. Shoenberg, Petitioner, vs. Commissioner 
of Internal Revenue, Respondent. Docket No. 31112. Stipu- 
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i 

lation. James W. Beller, Transportation Building, Wash¬ 
ington, D. C.; C. E. Koss, 128 Broadway, New York, N. Y., 
Attorneys for Petitioner. 

v ! 

16 United States Board of Tax Appeals. | Filed May 

3, 1930. | 

i 

United States Board of Tax Appeals. 

Docket No. 31112. 

Sydney M. Shoenberg, Petitioner, 

vs. 

i 

Commissioner of Internal Revenue, Respondent. 

Petition for Review. 


To the Honorable the Judges of the Court of Appeals of 
the District of Columbia: 


Your Petitioner, 
shows: 


Svdnev M. 
•/ * 


I. 


Shoenberg, respectfully 


Jurisdiction for Review. 


This is a proceeding for review by the Court of Appeals 
of the District of Columbia of a decision of the United 
States Board of Tax Appeals entered on the 25th day of 
March, 1930, and redetermining a deficiency! in income 
taxes for the calendar year 1923 against your petitioner in 
the amount of $35,361.20. 

On the 2nd day of May, 1930, counsel for petitioner and 
counsel for respondent entered into an agreement, under 
and pursuant to the provisions of Section 1002 ( d) of the 
Revenue Act of 1926, that the said decision of the United 
States Board of Tax Appeals may be reviewed by this 
Court. 


Your petitioner is a citizen of the United States and a 
resident of the City of St. Louis, State of Missouri. 
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111 . 

Nature of Controversy. 

The controversy before the United States Board of Tax 

* 

Appeals, so far as here pertinent, concerned the propriety 
of the failure and refusal by the Commissioner of Internal 
Revenue to permit your petitioner to avail himself of the 
“Capital Gain” Section (Section 206 (a) (O')) of the Rev¬ 
enue Act of 1921, in computing his tax on the sale of cer¬ 
tain stock which your petitioner had theretofore received 
as a gift from his father, Moses Shoenberg. 

17 On January 23, 1923, your petitioner received as 
a gift from his father, Moses Shoenberg, Eighteen 
Hundred, Twenty (1820) shares of the common stock of 
the May Department Stores Company, and on that day he 
sold the said stock at its then market value, receiving 
therefor One Hundred^ Thirty-two Thousand, Eight Hun¬ 
dred, Sixty Dollars ($132,860.00). The cost of the said 
stock to the donor, Moses Shoenberg, was Thirty Thou¬ 
sand, Four Hundred, Fiftv-four Dollars and Six Cents 
($30,454.06). 

The said stock, given your petitioner by his father, Moses 
Shoenberg, on January 23, 1923, was purchased by the said 
donor prior to March 4,1918, and was held by him, the said 
Moses Shoenberg, until given to your petitioner. 

On appeal to the Board of Tax Appeals, the final Admin¬ 
istrative Agency in the Executive Branch of the Govern¬ 
ment, said Board affirmed the action of the Commissioner 
of Internal Revenue in refusing to permit your petitioner 
to avail himself of the provisions of the “Capital Gain” 
Section of the Act of 1921, in computing his tax on the 
profit resulting from the sale by your petitioner of the 
aforesaid stock. 

The sole question here is whether the action of the Board 
was proper under the law and evidence. 

TV. 

Assignments of Error. 

Your petitioner further shows that he is aggrieved by 
the action of the said Board and injured thereby, and that 
the errors complained of are as follows: 
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i 

1. Said Board erred in entering judgment for the Com¬ 
missioner. 

2. Said Board erred in redetermining the deficiencies as 
found by the Commissioner. 

3. Said Board erred in holding that, notwithstanding 
the provisions of Section 202 (a) (2) of the Act of 1921 and 
the admitted fact that the donor of the gift had himself 
held the aforesaid stock for more than two years prior to 
making the gift, your petitioner was not entitled, in com¬ 
puting his tax on the profit from the sale of said stock, to 
avail himself of the “Capital Cain” Section |(Section 206 
(a) (6)) of the Act of 1921. 

Wherefore Your Petitioner prays that this Court may 
review the decision of the United States Board of Tax Ap¬ 
peals in this cause, directing said Board to recompute, 
under the “Capital Gain” Section (Section 206 (a) 6)) 
of the Act of 1921, the tax, if any, due from yotir petitioner 
on the profit from the sale of the aforesaid stock; and that 
this Court may grant such other and further llelief as may 
appear proper in the premises. 

C. E. KOSS, • 

C. E. KOSS, 

JAMES W. BEELER, 
JAMES W. BELLER, 
Attorneys for Petitioner. 

18 District of Columbia, ss: 

James W. Eeller, being duly sworn, says: 

I am one of the attorneys for the petitioner! in this pro¬ 
ceeding; I prepared the foregoing petition, and I am fa¬ 
miliar with the contents thereof. The allegations of fact 
contained therein are true to the best of my knowledge, in¬ 
formation and belief. This petition is not filed for the pur¬ 
pose of delay, and I believe the petitioner is entitled to the 
relief sought. 

JAMES W. BELLER. 

Subscribed and sworn to before me this 2d day of May, 
A. D. 1930. 

MARGUERITE H. COLLIERE, 
[notarial seal.] Notary Public , D. C. 

My commission expires Oct. 8, 1932. 
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19 United States Board of Tax Appeals. Filed May 

3, 1930. 

United States Board of Tax Appeals. 

Docket No. 31112. 

Sydney M. Shoenberg, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

To C. M. Charest, Esquire, 

General Counsel, 

Bureau of Internal Revenue, 

Attorney for Respondent: 

You are hereby notified that a petition for review in the 
above entitled cause was tiled with the Court of Appeals of 
the District of Columbia on the 3rd dav of Mav, 1930. 

A copv of said petition is served upon you herewith. 

C. E. KOSS, 

128 Broadway, New York City, Neiv York; 

JAMES W. BELLER, 
Transportation Building, Washington, D. C., 

Attorneys for Petitioner. 

Services accepted this 3rd dav of Mav, 1930. 

C. M. CHAREST, F., 

General Counsel, Bureau of Internal Revenue, 
Attorney for Respondent. 

Now, May 15, 1930, the foregoing Petition for Review 
and Proof of Service, certified from the record as a true 
copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

19yo [Endorsed] United States Board of Tax Appeals. 

Sydney M. Shoenberg, Petitioner, vs. Commissioner 
of Internal Revenue, Respondent. Docket No. 31112. Notice 
to Respondent of Filing Petition for Review. James W. 
Beller, Transportation Building, Washington, D. C.; C. E. 
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Koss, 128 Broadway, New York, N. Y., Attorneys for Peti¬ 
tioner. 


20 


United States Board of Tax Appeals. 


•> 

O, 


1930. 


Filed May 


United States Board of Tax Appeals. 

Docket No. 31112'. 

Sydney M. Shoenberg, Petitioner, i 

vs. 

Commissioner of Internal Revenue, Respondent. 

i 

Freedpe for Transcript. 

To the Clerk of the United States Board of Tax Appeals: 

Please prepare a transcript of record in this cause, and 
on or before the 20th day of May, 1930, transmit the same 
to the Clerk of the Court of Appeals of the District of 
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IN THE 


Court of Appeals, Bfetrict of Columbia 


No. 5219. 


Sydney M. Shoenberg, 
Appellant , 

vs. 

Commissioner of Internal Revenue, 

Appellee. 


BRIEF OF APPELLANT. 


This is an appeal from a majority decision of the 
United States Board of Tax Appeals (two members 
dissenting) sustaining a deficiency assessment against 
appellant (petitioner below) by the Commissioner of 
Internal Revenue. The decision involved is reported 
at 19 B. T. A., p. 399, and appears at pages 8-10 of the 
record. 
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JURISDICTION. 

Counsel for both parties have entered into an agree¬ 
ment, under and pursuant to the provisions of Seetion 
1002 (d) of the Revenue Act of 1926, that the said 
decision of the United States Board of Tax Appeals 
may be reviewed by this Court (R. 12). 

STATEMENT OF FACTS. 

The taxes in controversy are for the calendar year 
1923. The facts in the case are undisputed and, as 
stated by the Board of Tax Appeals, are as follows: 

On January 23, 1923, appellant, Sydney M. Shoen- 
berg, received as a gift from his father, Moses Shoen- 
berg, 1S20 shares of the common stock of the May 
Department Stores Company, and on the same day 
he sold the said stock at its then market value, receiv¬ 
ing therefor $132,860.00. The cost of the said stock 
to the donor, Moses Shoenberg, was $30,454.06. 

The stock given the appellant by Moses Shoenberg 
on January 23, 1923, was purchased by the said 
donor prior to March 4, 1918, and was held by him 
until given the appellant. 

THE ISSUE INVOLVED. 

The sole issue presented is whether the donee of a 
gift of certain stock, in reporting the profits from 
the sale thereof in 1923, may be permitted to avail 
himself of the “Capital Gain” provision of the Rev¬ 
enue Act of 1921 (Sec. 206 (a) (6)), where, as is the 
fact in this case, the donor of the stock had owned 
and held the same for more than two vears imme- 
diately prior to making the gift. 
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STATUTES INVOLVED. 

Revenue Act of 1921 (42 Stat. 229, 233). 

Section 206 (a), under the heading “Capital 
Gain”— 

i 

* # * # * • 

“(1) The term ‘capital gain’ means taxable 
gain from the sale or exchange of capital assets 
consummated after December 31, 1921. 

* * * * # # 

“(6) The term ‘capital assets’ as used in this 
section means property acquired and held by the 
taxpayer for profit or investment for more than 
two vears * * V’ 

t i 

i 

Section 206 (b)— 

“In the case of any taxpayer (other than a 
corporation) who for any taxable year derives a 
capital net gain, there shall (at the election of the 
taxpayer) be levied, collected and paid, in lieu of 
the taxes imposed by Sections 210 and 211 of 
this title, a tax determined as follows: 

“A partial tax shall first be computed upon the 
basis of the ordinary net income at the rates and 
in the manner provided in sections 210 and 211, 
and the total tax shall be this amount plus 12 1 /o 
per centum of the capital net gain; but ! if the 
taxpayer elects to be taxed under this section the 
total tax shall in no such case be less than 12M> 
per centum of the total net income.” 

Section 202 (a), under the title “Basis fori Deter¬ 
mining Gain or Loss”— 

i 

“(2) In the case of such 'property , acquired by 
gift after December 31, 1920, the basis shall be 
the same as that which it would have in the hands 
of the donor or the last preceding owner by whom 
it was not acquired by gift”. (Italics supplied.) 
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ASSIGNMENT OF ERROR. 

The United States Board of Tax Appeals erred 
in holding that notwithstanding the provisions of 
Section 202 (a) (2) of the Act of 1921 and the 
admitted fact that the donor of the gift had him¬ 
self held the property involved for more than two 
years prior to making the gift, petitioner was not 
entitled, in computing his tax on the profit from the 
sale of said stock, to avail himself of the 4 ‘ Capital 
Gain’ 7 Section (Section 206 (a) (6)) of the act of 
1921 (R. 14). 

ARGUMENT. 

I. 

TO OBTAIN A PROPER CONSTRUCTION OF 
THE “CAPITAL GAIN” SECTION (206) OF THE 
REVENUE ACT OF 1921, THAT SECTION MUST 
BE READ IN CONNECTION WITH SECTION 202 
(A) (2) OF THE SAME ACT, AND SUCH CON¬ 
STRUCTION GIVEN BOTH SECTIONS AS WILL 
CARRY INTO EXECUTION THE INTENTION OF 
CONGRESS. 

It is respectfully submitted that under a proper 
construction of Section 206 (a) (6) of the Revenue 
Act of 1921, read in connection with Section 202 (a) 
(2) of that Act, the donee of a gift, in reporting his 
profit on the sale of such gift may avail himself of 
the “Capital Gain” section of the Act if, under the 
facts of the case, his donor would have had that priv¬ 
ilege had he retained and himself sold the property in 
question. 

In the instant case the stock represented only a 
single investment of capital—that made by the donor, 


and though Section 206 (a) (6) defines the term 
“capital assets” as meaning “property acquired and 
held by the taxpayer for profit or investment for more 
than two years”, it is provided by Section 202 (a) (2) 
that “in the case of such property acquired bv gift 
after December 31, 1920, the basis shall be the same 


as that which it would have in the hands: of the 
donor.” i 

It will not be disputed that the donor, had lie sold 
the stock at the time he gave it to appellant, could 
have availed himself of the “Capital Gain” : section. 

Congress certainly had no intention of putting any 
technical meaning on the word “basis” contained in 
Section 202 (a) (2). “Basis” is defined by Webster 
as “the foundation of anything; that on which!a tiling- 
rests; the base”, or “the principal component part 
of a thing”, or “the groundwork; the first or fun¬ 
damental principle; that which supports or sustains.” 
If the donee taxpayer is permitted under the: statute 
to report his tax “on the same basis” as the donor, 
he is entitled to the same privilege of reporting such 
tax as a capital net gain as had the donor. To give 
the word “basis” any other meaning is to go beyond 
the ordinary definition usually given that word. 


“The words of the statute are to be taken in 
the sense in which they will be understood by that 
public in which they are to take effect. Science 
and skill are not required in their interpretation, 
except where scientific or technical terms are 
used.” United States vs. Isham, 17 Wall. 496, 
21 L. Ed. 728. 

In the recent case of Taft vs. Bowers, 278 U. S. 

470, 73 L. Ed. 460, wherein was involved the question 





of the constitutionality of Section 202 (a) (2) of the 
Revenue Act of 1921, it was held that the donee may 
constitutionally be taxed on the appreciation accru¬ 
ing during the time the property was held by the 
donor; that under Section 202 of the Revenue Act of 
1921 the donee should he considered as standing in 
the shoes of his donor, and that together they formed 
a single entity. In that case Mr. Justice McReynolds 
said:— 


“In truth the stock represented only a single 
investment of capital—that made by the donor. 
And when through sale or conversion the increase 
was separated therefrom, it became income from 
that investment in the hands of the recipient sub¬ 
ject to taxation according to the very words of 
the Sixteenth Amendment. By requiring the re¬ 
cipient of the entire increase to pay a part into 
the public treasury, Congress deprived her of no 
right and subjected her to no hardship. She ac¬ 
cepted the gift with knowledge of the statute, 
and, as to the property received, voluntarily as¬ 
sumed the position of the donor. When she sold 
the stock she actually got the original sum in¬ 
vested, plus the entire appreciation and out of 
the latter only was she called on to pay the tax 
demanded. 

“The provision of the statute under considera¬ 
tion seems entirely appropriate for enforcing a 
general scheme of lawful taxation. To accept the 
view urged in behalf of petitioner undoubtedly 
would defeat* to some extent, the purpose of 
Congress to take part of all gain derived from 
capital investments. To prevent that result and 
insure enforcement of its proper policy, Congress 
had power to require that for purposes of taxa¬ 
tion the donee should accept the position of the 
donor in respect of the thing received”. (Italics 
supplied.) 


Interpreting Section 202 (a) (2) of the 1921 


Act to 


mean that the donee should stand in the shoes of the 


donor in respect of his right to avail himself of the 
capital gain section is not inconsistent with the pro¬ 
visions of Section 206 (a) (6), and the two Sections 
must be read together in order to get the proper con¬ 
struction of each. 


“It is well settled that, in interpreting: a stat¬ 
ute, the court will not look merely to a particular 
clause in which general words may be used, but 
will take in connection with it the whole i statute 
(or statutes on the same subject), and the ob¬ 
jects and policy of the law, as indicated by its 
various provisions, and give to it such a con¬ 
struction as trill carry into execution the\ will of 
the legislature ”. Brown vs. Duchesne, 19 How. 
183, 15 L. Ed. 55. (Italics supplied.) 

II. 


THE LEGISLATIVE HISTORY OF THE STAT¬ 
UTE IN QUESTION FULLY SUPPORTS APPEL¬ 
LANT’S CONSTRUCTION. 

| 

In ascertaining the true intention of Congress “the 
courts may look to the history of the legislation 
upon the subject of which the statute treats * * * to 
determine the purpose that the Government sought to 
accomplish.” Church of the Holy Trinity vs. United 
States, 143 U. S. 457, 36 L. Ed. 226. 

“The legislative history of a statute, including 
a statement made by its sponsor, and the; report 
of a legislative committee thereon, is taken into 
consideration in determining its scope”—from 
syllabus of Richbourg Motor Company vs. United 
States, U. S. Supreme Court Advance Opinions, 
October Term, 1929. 



s 


Revenue Acts prior to the 1921 Act contained no 
“Capital Gain” Section such as Section 206 of the 
1921 Act, and no such provision as Section 202 (a) 
(2) of that Act. 

Reasons Actuating Congress in the Enactment 
of the “ Capital Gain” Section. 

The reasons for the enactment bv Congress of the 
“Capital Gain” Section in the 1921 Act are set forth 
in the report thereon of the Chairman of the Com¬ 
mittee on Ways and Means of the House, as follows: 

“Section 206: The sale of farms, mineral prop¬ 
erties, and other capital assets is now seriously 
retarded by the fact that gains and profits earned 
over a series of years are under the present law 
taxed as a lump sum (and the amount of surtax 
greatly enhanced thereby) in the year in which 
the profit is realized. Many such sales, with 
their possible profit taking and consequent in¬ 
crease of the tax revenue, have been blocked by 
this feature of the present law. In order to per¬ 
mit such transactions to go forward without fear 
of a prohibitive tax, the proposed bill, in section 
206, adds a new section (207) to the income tax, 
providing that where the net gain derived from 
the sale or other disposition of capital assets 
would, under the ordinary procedure, be sub¬ 
jected to an income tax in excess of 15 per cent, 
the tax upon capital net gain shall be limited to 
that rate. It is believed that the passage of this 
provision would materially increase the revenue, 
not only because it would stimulate profit-taking 
transactions but because the limitation of 15 per 
cent is also applied to capital losses.” (House 
of Representatives Report Xo. 350, 67th Con¬ 
gress, 1st Session, p. 10.) 


The Chairman of the Committee on Finance of the 
Senate, in his report to the Senate on the same bill, 
makes the same argument in behalf of the passage of 
Section 206 (Senate Report No. 275, 67th Congress, 
1st Session, p. 12). 


(Note: The rate of tax on capital net gain dif¬ 
fered somewhat in the Senate bill from that of the 
House bill, and as finally agreed upon it was 12% per 
cent.) 


From these statements of Chairmen of the respec¬ 
tive Committees, it will be observed that the purpose 
of Congress in enacting the “Capital Gain’’ section 
of the 1921 Act was to “permit such transactions” 
(the sale of capital assets) “to go forward |without 
fear of a prohibitive tax”. It sought to encourage 
such transactions by taxpayers and thus increase the 
revenue. ! 

It is submitted that the very object sought to be ac¬ 
complished by Congress is impeded if the donee of 
property theretofore held by his donor for mbre than 
two years is not permitted to avail himself of the 
capital gain section, provided the donor would have 
had that privilege. 

There is no apparent reason why a donee would 
be more willing than would be his donor to I dispose 
of the gift property if, in doing so, he would:be sub¬ 
jected to “a prohibitive tax”. 


Reason for the Enactment by Congress of Section 202 

(a) (2) of the Act of 1921. 

In respect of gifts prior to the passage of the 1921 
Act, the Internal Revenue Bureau, in determining 




gain or loss thereon, computed the difference between 
the value of the gift at the date of acquisition by the 
donee and the price at which he sold it. 

When the bill which became the Revenue Act of 
1921 was under discussion in Congress, attention was 
called to the fact that the rule governing tax on gifts 
theretofore in force under previous Acts as inter¬ 
preted by the Department had been the source of 
serious evasion and abuse, and in enacting Section 
202 (a) (2) of the 1921 Act, Congress sought to rem- 
edv that situation. 

The Committee on Ways and Means of the House 
of Representatives in its Report (Xo. 350, 67th 
Congress, 1st Session) on H. R. 8245 (which, as 
finally amended, became the Revenue Act of 1921) at 
page 9 stated, in respect of Section 203, which finally 
became section 202 (a) (2):— 

“An essential change, however, is made in the 
treatment of property acquired by gift. Xo ex¬ 
plicit rule is found in the present statute for de¬ 
termining the gain derived or the loss sustained 
on the sale of property acquired by gift; but the 
Bureau of Internal Revenue holds that under ex¬ 
isting law the proper basis is the fair market 
price or value of such property at the time of its 
acquisition. This rule has been the source of 
serious evasion and abuse. Taxpayers having 
property which has come to be worth far more 
than it cost give such property to wives or rela¬ 
tives by whom it may be sold without realizing a 
gain, unless the selling price is in excess of the 
value of the property at the time of the gift. The 
proposed bill in paragraph (2) of subdivision (a) 
provides a new and just rule , namely, that in the 
case of property acquired by gift after December 
31, 1920, the basis for computing gain or loss 
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shall he the same as the property would have in 
the hands of the donor, or the last preceding 
owner by whom it was not acquired by gift. If 
the facts necessary to determine the cost or other 
basis are unknown to the donee the Commis¬ 
sioner is empowered to obtain the necessary facts 


from the donor or any other person”, 
supplied.) 


(Italics 


Obviously it was the intention of Congress, in the 
enactment of Section 202 (a) (2) of the 1921 Act, to 
avoid evasion and abuse of the taxing statutes by 
preventing “ taxpayers having property which has 
come to be worth far more than its cost give such 
property to wives or relatives by whom it may be sold 
without realizing a gain”, etc. 

Surely it was not the intention of Congress, in the 
enactment of Section 202 (a) (2) of the 1921 Act, to 
put the donee in a less favorable position than was 
the donor. On the contrary, we submit it: was un¬ 
questionably the intention of Congress to put the 
donee in the shoes of the donor, and to require him 
to pay the same tax, and no more, as would have 
been required of the donor had he retained and sub¬ 
sequently sold the property in question. 


The Revenue Act of 1924. 


and sub- 


The Revenue Act of 1924, Section 204 (a) (2), 43 
Stat. L. 258, contains practically the same provisions 
as Section 202 (a) (2) of the Revenue Act; of 1921, 
and Section 208 (a) (8), 43 Stat. L. 263 (with some 
slight changes immaterial to this discussion) is prac¬ 
tically the same as Section 206 (a) (6) of the 1921 
Act. 

But in the Committee reports on the 1924 Act, there 







appears nothing to indicate that Congress was cog¬ 
nizant of any ruling by the Treasury Department to 
the effect that the donee of a gift of property thereto¬ 
fore held for more than two vears bv his donor might 
not avail himself of the capital gain section; nor can 
we find anything in the reported discussion of the 
bill on the floor of the House or Senate indicating 
that Congress had any such information (House Re¬ 
port No. 179, and Senate Report No. 398, 68th Con¬ 
gress, 1st Session). 

It does appear, however, that Chairman Green, of 
the Ways and Means Committee, in explaining the 
1924 bill on the floor of the House reiterated the 
reasons for the “Capital Gain” provision in the 1921 
Act, which provision was retained in the 1924 Act. 
He said:— 

“A very important provision in the bill re¬ 
lates to the allowance for capital losses. It is 
provided that the amount by which the tax is re¬ 
duced on account of capital losses shall not ex¬ 
ceed 12 1 /o per cent of the losses, and the pro¬ 
vision of the existing law that the tax on the 
sale or disposition of capital assets shall be lim¬ 
ited to 12 1 /> per cent of the gain, is retained. 

****** 

“Previously, under the original revenue bills 
that were passed during the war, capital gain was 
part of the ordinary income and was taxed in 
the same manner. The result was that we found 
that people were not selling property in which 
they had a profit and the Government was getting 
very little revenue from it. This was especially 
true where the profit had accumulated over a 
number of years, while the tax was all payable 
in one vear. On the other hand, if there was a 
loss they proceeded to take it. The result was 
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that we had returns which comprised largely cap¬ 
ital losses and practically no capital j gains. 
Therefore we proceeded in the law of 1921 to 
provide that capital gains should only be taxed at 
the rate of 12*4 per cent at the election: of the 
taxpayer, and as soon as we passed thht pro¬ 
vision we found we were getting a great deal 
more revenue as a result of it. People who had 
property which before they would not sell on ac¬ 
count of the very high rate which would be taxed 
against the profit that was made in it, proceeded 
then to cash in their profits and pay their taxes to 
the Government. By reason of this provision 
the Government has received millions of dollars 
which it would not otherwise have received”. 
(Congressional Record, Vol. 65, part 3, page 2428, 
February 14, 1924.) 


m. 


IN THE REVENUE ACTS OF 1926 AND 1928 AP¬ 
PELLANT’S CONSTRUCTION OF SECTION 206 
(a) (6) OF THE 1921 ACT IS CONFIRMED, AND 
IN RESPECT OF THAT SECTION THESE LATER 
ACTS SHOULD BE CONSTRUED AS DECLARA¬ 
TORY OF THE LEGISLATIVE PURPOSE. 


Should there be any doubt as to the proper con¬ 
struction of Section 202 (a) (2) and Section 206 (a) 
(6) of the Revenue Act of 1921, such doubt is removed 
by reference to Section 208 of the Act of 1926 (44 
Stat. 19), which clearly declares the intention of 
Congress and throws upon the previous legislation 
all the light of a declaratory enactment; for in Sec¬ 
tion 208 (a) (8) of the 1926 Act, under the title “Cap¬ 
ital Gains and Losses” (and in Section 101 (c) (8) 
(B) of the 1928 Act, 44 Stat. 816), it is specifically 
provided: 
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“The term 4 capital assets’ means property held 
by the taxpayer for more than two years * * *. 
In determining the period for which the taxpayer 
has held property, however acquired, there shall 
be included the period for which such properly 
was held by any other person , if under the pro¬ 
visions of Section 204 such property has, for the 
purpose of determining gain or loss from a sale 
or exchange, the same basis in whole or in part 
in his hands as it would have in the hands of such 
other person * * *”. (Italics supplied.) 

Section 204, referred to in Section 208 of the 1926 
Act, contains (Par. (2)) the same provisions as Sec¬ 
tion 202 (a) (2) of the 1921 Act: 

‘‘If the property was acquired by gift after 
December 31, 1920, the basis shall be the same as 
it would be in the hands of the donor, or the last 
preceding owner by whom it was not acquired by 
gift.” (Italics supplied.) 

In reporting on Section 208 (a) (8) of the 1926 
Act, the House Committee on Ways and Means and 
the Senate Committee on Finance made the following 
statement:— 

“Section 208 (a) (8). The 12 l /> per cent capi¬ 
tal gain and loss provisions apply only to the 
sale or exchange of capital assets which have 
been held by the taxpayer for two years. Under 
the re-organization provisions many transactions 
are exempt from tax until the stockholder dis¬ 
poses of his stock received as a result of the re¬ 
organization. As a result of this fact the ques¬ 
tion frequently arises as to whether the period 
that the taxpayer held the stock which he ex¬ 
changed for new stock should be added to the 
period for which he held his new’ stock, in order 
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to determine whether or not he has held it for 
two years. The amendment proposed to this sec¬ 
tion incorporates in the law the present regula¬ 
tion of the Treasury and provides that these two 
periods shall be added for the purpose of deter¬ 
mining the period during which the property 
sold was held for the purpose of determining both 
gain and loss under this section. The same ques¬ 
tion arises in the case of property received by 
gift after December 31, 1920. The amendment 
provides that the period in which the property 
was held by the donor shall be added to the 
period in which the property was held by the 
donee in determining whether or not the prop¬ 
erty so received falls within the capital gain 
or loss section/’ (Italics supplied.) (H. B. Re¬ 
port No. 1, and Senate Report No. 52, 69th Con¬ 
gress, 1st Session.) 

It will be observed from this report that Congress 
had under consideration two questions of interpreta¬ 
tion in respect of prior revenue laws. First, | whether 
the period a taxpayer held stock which he exchanged 
for new stock should be added to the period for 
which he held his new stock in determining : whether 
or not he had held it for two years, and secondly, 
the “same question * * * in the case of property 
received by gift after December 31, 1920. n The Com¬ 
mittee states in its report that the bill incorporates 
in the law the existing regulation of the Treasury 
Department with reference to the holding of stock, 
“and provides that these two periods shall be added 
for the purpose of determining both gain and loss 
under this section.” In respect of the same question 
which arises in the case of property received by 
gift after December 31, 1920, it will be noted that 
the Committee makes no reference to any Treasury 
regulation on the subject , but specifically provides 
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that in determining the period for which the tax¬ 
payer has held property, there shall be included the 
period for which such property was held by the donor. 

Section 20S (a) (1) of the Act of 1926 is in identi¬ 
cal language with Section 206 (a) (1) of the Act of 
1921. The definition of the term “capital assets” 
contained in Section 208 (a) (S) of the Act of 1926 
is identical with that of Section 206 (a) (6) of the 
Act of 1921, and defines the term “capital assets” 
as meaning “property held by the taxpayer for more 
than two years”, etc. But the 1926 Act goes into 
more detail in stating what Congress intended when, 
in the statutes (in prior acts as well as in the 1926 
Act), it used the term “held by the taxpayer for 
more than two years”. Had Congress intended to 
apply this interpretation of the term only to cases 
subsequently arising, it would undoubtedly have so 
provided in terms. 

Where, from a subsequent statute in pari materia. 
it may be ascertained what meaning the law makers 
attached to the words of a former statute, the subse¬ 
quent statute will govern the construction of the 
earlier statute. 

Joy Floral Company vs. Commissioner, 58 Ap¬ 
peals, D. C. 277, 

Alexander vs. Alexander, 5 Cranch 7, 3 L. Ed. 
19. 

United States vs. Freeman, 3 Howard, 556, 11 
L. Ed. 724. 

License Tax Cases, 5 Wallace 462, 18 L. Ed. 
500. 

Farmers and Mechanics National Bank vs. 
Bearing, 91 U. S. 29, 23 L. Ed. 196. 

Kohlsaat vs. Murphy, 96 U. S. 153, 24 L. Ed. 
844. 

Bailey vs. Clark, 21 Wall. 284, 22 L. Ed. 651. 
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In the Joy Floral case, supra , this Court,; quoting 
from Chief Justice Marshall in Alexander vs. Alex¬ 
ander, supra (p. 280), said:— 

“ ‘It is to be observed that acts in pari materia 
are to be construed together as forming; one act. 
If, in a subsequent clause of the same act, pro¬ 
visions are introduced, which show the sense in 
which the Legislature employed doubtful phrases 
previously used, that sense is to be adopted in 
construing those phrases. Consequently, if a 
subsequent act on the same subject affords com¬ 
plete demonstration of the legislative sense of 
its own language, the rule which has been stated, 
requiring that the subsequent should be incor¬ 
porated in the foregoing act, is a direction to 
courts in expounding the provisions of the law,’ ” 
and 

“ ‘If it can be gathered from a subsequent 
statute in pari materia what meaning the legis¬ 
lature attached to the words of a former stat¬ 
ute, they will amount to a legislative j declara¬ 
tion of its meaning, and will govern the con¬ 
struction of the first statute.’ 25 H. C. L.I p. 1064, 
Par. 288.” | 

In the case of Bailey vs. Clark (supra), there was 
involved the question of what constituted the “capi¬ 
tal” of a bank for tax purposes under Section 110 
of the Revenue Act of 1866, which, among other 
tilings, provided a certain rate of tax on a bank’s 
“capital”. The Government insisted that moneys 
borrowed by the bank from time to time, temporarily 
in the ordinary course of its business, formed a part 
of the bank’s capital upon which a tax could be col- 
lected. After deciding that temporary borrowings by 
a bank are no part of its “capital”, the Court, 
through Mr. Justice Field, stated:— 


i 
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“After controversies had arisen as to the in¬ 
terpretation to be given to the statute, upon the 
question at issue in this case, between bankers 
and the government, Congress passed the Act of 
1872, defining the meaning of the terms ‘capital 
employed’, in the 110th section, and enacted that 
they ‘shall not include monev borrowed or re- 

ceived from dav to dav in the usual course ot 

** * 

business from any person not a partner of, or 
interested in the said bank, association or firm.’ 
17 Stat. at L. 256. This enactment was evidently 
intended to remove any doubt previously existing 
as to the meaning of the statute and declare its 
true construction and meaning. Had it been 
intended to apply only to cases subsequently 
arising, it would undoubtedly have so provided 
in terms.” 


IV. 

THE DEPARTMENT’S CONSTRUCTION OF 
THE REVENUE ACTS OF 1921 AND 1924, AS 
CONTAINED IN ITS REGULATIONS AND RUL¬ 
INGS, IS NOT DEFINITELY OPPOSED TO THAT 
OF APPELLANT IN RESPECT OF THE APPLI¬ 
CATION OF SECTIONS 206 (a) (6) AND 202 (a) 
(2) TO THE FACTS IN THE INSTANT CASE; 
BUT SHOULD SAID REGULATIONS AND RUL¬ 
INGS BE CONSIDERED AS OPPOSED, THEN 
THEY ARE ENTITLED TO NO WEIGHT, THERE 
BEING NO REAL DOUBT AS TO THE INTEN¬ 
TION OF CONGRESS, AND ANY OTHER CON¬ 
STRUCTION THAN THAT URGED BY APPEL¬ 
LANT BEING ERRONEOUS. 

Treasury Department Regulations based on the 
Revenue Acts of 1921 and 1924 do not specifically 
deny the donee of a gift the option of availing him- 
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self of the capital gain section of those acts in re¬ 
porting his profit from the sale of a gift of property 
theretofore held by his donor for a period of over 
two years. 

The applicable Treasury Department Regulations 
in respect of the Act of 1921 are contained in Regula¬ 
tions 62 (1922 edition). 

Article 1651 under “Definition and illustration of 
capital net gain” provides, among other things:— 

i 

“* * * The term ‘capital assets’ is defined 

to mean property of any kind whatever acquired 
and held by the taxpayer for profit or investment 
for more than two years * * * ”, etd. (See 

appendix, p. 28.) 

Article 1562, “Sale of property acquired by gift 
after December 31, 1920”, provides:— 

“In computing the gain or loss from the sale 
or other disposition of property acquired by gift 
subsequent to December 31, 1920, the basis shall 
be the same as it would have in the hands of 
the donor or the last preceding owner by whom 
it was not acquired by gift. This basis! in the 
hands of the donor or the last preceding owner 
by whom it was not acquired by gift shall be 
determined under the provisions of Article 1561 
* * *”, etc. (See appendix, p. 29.) | 

i 

Article 1561, “Basis for determining gain or loss 
from sale”, provides:— 


“For the purpose of ascertaining the gain or 
loss from the sale or exchange of property, the 
basis is the cost of such property * * * ”, etc. 


i 
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Treasury Department Regulations 65, relating to 
the Act of 1924, defines in Article 1651 the term 
“capital assets” as meaning:— 

* * property held by the taxpayer for 

more than two years * * *. The specific 

property sold or exchanged must in general have 
been held for more than two years.” 

Article 1593 of the 1924 Regulations contains prac¬ 
tically the same provisions as Article 1562 of the 
1921 Regulations. It provides:— 

“If the property was acquired by gift after 
December 31, 1920, the basis is the same as it 
would be in the hands of the donor, or the last 
preceding owner by whom it was not acquired 
by gift.” 

Article 1591 of the 1924 Regulations under “Basis 
for determining gain or loss from sale”, provides:— 

“The basis for determining the gain or loss 
from the sale or other disposition of the property 
acquired after February 28, 1913, is, in general, 
the cost of such property. This general rule is, 
however, subject to the exceptions set forth in 
articles 1592, to 1602 below.” 

It will be noted that in the above-quoted regula¬ 
tions , there is no attempt made to define what is 
meant by the expression “held by the taxpayer * * * 
for more than two years.” 

So far as we can find the only departmental ruling 
specifically relating to the issue here involved is con¬ 
tained in what is called an “Office Decision” of the 
Income Tax Unit, No. 1660, published in February, 
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1923, after the sale in the instant case had taken 
place, and contained in Internal Revenue; Bureau 
Cumulative Bulletin II-l (January-June, 1923) at 
page 36, as follows: 

“The gain from the sale of property acquired 

by gift after December 31, 1920, but not; held by 

the donee for more than two vears from the date 

•/ 

of acquisition, may not be taxed in accordance 
with Section 206 even though the property was 
held for more than two years if the period it was 
held by the donor be added to that during which 
it was held by the donee ” (Italics supplied.) 
(See appendix, p. 30.) 


It would appear from the digest report of this rul¬ 
ing that there must have been involved in that case a 
situation wherein it was necessary in order to apply 
the provisions of Section 206, to add to the time held 
by the donor that period of time the gift was held 
by the donee in order to make up the two years. 

This ruling, therefore, is not controlling in a situ¬ 
ation, as in the instant case, where the donor himself 
had held the property for a period of over two years 
before making a gift of it to the donee. 

V. 


THERE HAS BEEN NO LONG-CONTINUED DE¬ 
PARTMENTAL CONSTRUCTION OF THE STAT¬ 
UTE IN QUESTION, THE REVERSAL OF WHICH 
WOULD BE LIKELY TO PRODUCE INCONVE¬ 
NIENCE OR RESULT IN INEQUALITY. 

As hereinbefore stated the departmental regula¬ 
tions based on the Revenue Acts of 1921 and 1924, in 
respect of the “Capital Gain ,, section, are not clearly 
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opposed to appellant’s construction of those sections, 
and the only published decision of the Internal Reve¬ 
nue Bureau on the subject appears to involve facts 
substantial^ different from those of the instant case. 

There has been no long-continued Departmental 
construction of the statute involved in this case, and 
the facts in the instant case are easily distinguish¬ 
able from those cases sometimes cited as supporting 
the rule that long^continued consistent departmental 
construction is entitled to great weight; and that 
when a statute is re-enacted after such construction 
by the Department it is indicative of Congressional 
approval. 

National Lead Company vs. United States, 252 
XL S. 140, 64 L. Ed. 496. 

United States vs. Falk, 204 U. S. 143, 51 L. Ed. 
411. 

Provost vs. United States, 269 IT. S. 443, 70 
L. Ed. 352. 

United States vs. Cerecedo Hermanos y Com - 
pania , 209 IT. S. 337, 52 L. Ed. 821. 

Brewster vs. Gage , Advance Opinions, Supreme 
Court, 1929 Term, page 183. 

Logan vs. Davis, 233 IT. S. 613, 58 L. Ed. 1121. 

Sivendig vs. Washington Water Power Com¬ 
pany, 265 IT. S. 322, 68 L. Ed. 1036. 

In the National Lead Company case, supra, it ap¬ 
pears that the Department’s construction was in re¬ 
spect “of an indefinite, if not ambiguous statute”, 
and had continued “for almost forty years before 
the petition was filed.” 

It cannot be said of the instant case, as was said 
in the Hermanos case, supra , that the Department ’s 
construction “is right and needs no comment to make 
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it clear.” In the latter case it also appears that the 
first departmental construction was made in 1879, 
later in 1893 and again in 1899. 

There has been no published opinion by the At¬ 
torney General interpreting the controverted provi¬ 
sion of the Act which has been later adopted by Con¬ 
gress as in the Falk case, supra . 

Nor is the instant case analogous to that of the 
Provost case, supra, where an opinion had been ren¬ 
dered by the Attorney General upholding the Depart¬ 
ment’s interpretation of a controverted section of 
the Revenue Act of 1917, and where— 


“When the bill which became the Act of 1918 
was pending, the attention of the Senate Com¬ 
mittee on Finance was directed to the opinion of 
the Attorney General and the ruling of the Trea¬ 
sury Department, and it was urged in \ public 
hearing (Sept. 11, 1918) to amend the bill so as 
to include ‘mere loans of stock or the returns 
thereof’ within the proviso exempting from the 
tax, deposits of certificates of stock as collateral 
security. The recommended change whs not 
adopted. The provision of the Act of 1917 was 
re-enacted without substantial change and con¬ 
tinued on the statute books until the adoption 
of the Revenue Act of November 23, 1921 ;* * * 
when the proposed change was incorporated in 
it.” (Italics supplied.) 


In the Provost case, however, the Court intimated 
that its decision would have been different had it 
been— 

“found in the legislation now under considera¬ 
tion, or in its history a purpose sufficiently defi¬ 
nite and’ controlling to exclude the transactions 
in question from the portion of its applicable 
language (Italics supplied.) 


i 
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In the Brewster case, supra , the Court construed 
the word “acquired’’ and the expression “at the time 
of such acquisition”, in respect of property acquired 
by a legatee, to mean that he “acquired” such prop¬ 
erty as of the date of the death of his decedent, and 
not as of the date of distribution. Reference was 
made by the Court to the Treasury Department’s 
Regulations construing the applicable sections of the 
Acts, with which construction the Court agreed and 
upon which it commented as follows: 

“The rule so established is reasonable and 
does no violence to the letter or spirit of the 
provisions construed. A reversal of that con¬ 
struction would be likely to produce inconveni¬ 
ence and inequality.” (Italics supplied.) 

The facts which distinguish this case from the in¬ 
stant case are set forth by the Court itself in the 
following paragraph of the Brewster decision:— 

“There is nothing in either of the acts or in 
their legislative history to indicate a purpose to 
establish two bases: (1) Value of real estate and 
specific bequests at time of death, and (2) value 
of other property at date of decree. The rule 
that ambiguities in tax laws are to be resolved 
in favor of taxpayers has no application here 
because it is impossible to determine which basis 
would impose a greater burden.” (Italics sup¬ 
plied.) 

In the instant case there is involved no question 
of land titles as in the Logan case, supra, where the 
same question of interpretation had “often arisen 
in the administration of the act”, where successive 
Secretaries of the Interior had uniformly held in 
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accordance with the Goverament’s contention, and 
where, as stated by the Court, “many thousands of 


acres have been patented to individuals under that 


interpretation, and to disturb it now would be pro¬ 
ductive ot serious and harmful results.” 


The Swendig case, supra, involved not so much 
the interpretation of a statute as it involved the 
interpretation of conflicting* regulations promulgated 
under the statute which gave the Secretary of the 
Interior large discretion in the administration of the 
act. The Court construed the regulations in Such 
manner as not to be “inconsistent with the purpose 
of the act”, and in connection therewith, the Court 
said:— 


“The clause * * * should be read to ^pro¬ 

mote and advance, not to defeat the legislative 
purpose.” 

Even had there been consistent and long-continued 
departmental construction by the Department deny¬ 
ing a donee the privilege of availing himself of; the 
“Capital Gain” Section, such construction could not 
serve to perpetuate an error. 

United States vs. Tanner, 147 U. S. 661, 37 L. 

Ed. 321. | 

Morrill vs. Jones, 106 U. S. 467, 27 L. Ed. 267. 

VL 

ANY DOUBT AS TO THE PROPER CONSTRUC¬ 
TION OF THE APPLICABLE SECTIONS MUST 
BE RESOLVED IN FAVOR OF THE TAXPAYER. 

In the light of the provisions of Section 202 i(a) 
of the Revenue Act of 1921, it is submitted that there 
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should be no doubt as to appellant’s right to avail 
himself of the capital gain provision of that Act, but 
should there be any doubt, such doubt must be re¬ 
solved in favor of the taxpayer. 

“Taxing acts including period of limitations 

embodied therein must be construed liberallv in 

* 

favor of the taxpayer.” United States v. Up¬ 
dike,, Advance Opinions, Supreme Court, 1929 
Term. 

“Taxing laws are to be interpreted liberally in 
favor of the taxpayer.” Bowers vs. New York 
and Albany Lighterage Company , 273 U. S. 346, 
71 L. Ed. 676. 

“Whatever doubts exist in a tax measure must 
be resolved against the Government.” Shwab vs. 
Doyle, 258 U. S. 529, 66 L. Ed. 747; Levy vs. 
Wardell , 258 U. S. 542, 66 L. Ed. 758. 

“Statutes levying taxes are, in case of doubt, 
construed most strongly against the Government 
and in favor of the citizen.” Gould vs. Gould, 
245 U. S. 151, 62 L. Ed. 211. 

CONCLUSION. 

It is respectfully submitted that under Section 202 
(a) (2) of the Revenue Act of 1921, inasmuch as the 
donor of the stock here involved had himself owned 
and held the same for a period of over two years 
(nearly five years in fact) immediately prior to mak¬ 
ing gift thereof to appellant, he, the appellant, should 
be permitted in reporting his profit on the sale of 
said stock to avail himself of the capital gain section 
(206) of that Act; that such construction of the two 
sections is necessary in order to carry out the inten¬ 
tion of Congress as disclosed by its reports explain- 
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ing the reasons actuating it in the enactment of Sec¬ 
tion 206 and Section 202 (a) (2) of the 1921 Act; 
that any ambiguity which may have theretofore ex¬ 
isted in respect of the proper interpretation of the 
cited sections of the Revenue Act of 1921 was en¬ 
tirely removed by the declaratory enactment of Con¬ 
gress contained in Section 208 (a) (8) of the Act of 
1926, and repeated in Section 101 (e) (8) (B) of 
the Act of 1928; and, finally, that should there be 
any doubt as to the proper construction of the | cited 
sections of the 1921 Act, such doubt must be resolved 
in favor of the taxpayer. 


Respectfully submitted, 

Claude E. Koss, 

James W. Beller, 

Attorneys for Appellant . 




APPENDIX. 

Treasury Department Regulations 62 (1922 Edition) 
relating to income taxes under the Revenue Act 
of 1921. 

Article 1651 (page 329)— 

“Definition and illustration of capital net gain. 
—(a) Section 206 applies only to sales or ex¬ 
changes of capital assets consummated after De¬ 
cember 31, 1921. It provides that any taxpayer 
other than a corporation may, if he so desires, 
state separately in his return his net gain on 
sales or exchanges of capital assets and pay on 
such capital net gain (as defined and limited in 
the section) a flat tax of 12 V 2 per cent in lieu 
of the tax he would otherwise pay on such in¬ 
come under sections 210 and 211. O 11 his net 

income from other sources, termed ‘ordinary net 
income’ in this section, he would be taxed under 
those sections. If, however, he elects thus to 
segregate his capital net gain, his total tax on 
the aggregate amount of both kinds of income 
must be at least 12 1 /2 per cent thereof. The term 
‘capital assets’ is defined to mean property of 
any kind whatever acquired and held by the 
taxpayer for profit or investment for more than 
two years, whether or not connected with his 
trade or business, not including property (for ex¬ 
ample, a dwelling) held for the personal use or 
consumption of the taxpayer or his family, or 
stock in trade of the taxpayer or other property 
of a kind 1 properly included in an inventory. 
The specific property sold or exchanged must 

have been held for more than two years, but in 

•/ 

the case of a stock dividend the prescribed period 
applies to the original stock and the stock re¬ 
ceived as a dividend considered as a unit * * ” 
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Article 1562 (page 309)— 

“Sale of property acquired by gift after ■De¬ 
cember 31, 1920.—In computing the gain or loss 
from the sale or other disposition of property 
acquired by gift subsequent to December 31, 1920, 
the basis shall be the same as it would have in 
the hands of the donor or the last preceding 
owner by whom it was not acquired by gift. 
This basis in the hands of the donor or last pre¬ 
ceding owner by whom it was not acquired; by 
gift shall be determined under the provisions of 
article 1561 and the taxable, gain or deductible 
loss from the sale or exchange shall be computed 
in accordance therewith. If the donee is unable 
to ascertain the facts necessary to determine such 
basis, he shall so state upon his return, and jthe 
Commissioner shall if possible obtain such facts 
from such donor or last preceding owner or any 
other person cognizant thereof, if the Commis¬ 
sioner finds it impossible to obtain such facts, 
the basis shall be the value of such property: as 
found by the Commissioner as of the date j or 
approximate date such property was acquired!by 
said donor or last preceding owner * * btc. 


Article 1561 (page 307)— 


“Basis for determining gain or loss from sale. 
—For the purpose of ascertaining the gain i or 
loss from the sale or exchange of property, the 
basis is the cost of such property, * * etc. 
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Office Decision, Internal Revenue Bureau, No. 1660 

(Cumulative Bulletin II-l, Internal Revenue Bureau, 
January-June, 1923, page 36)— 

II-7-8S5 

! I. T. 1660 

44 Article 1651: Definition and Illustration of 
capital net gain. 

Revenue Act of 1921. 

“The gain from the sale of property acquired by gift after 
December 31, 1920, but not held by the donee for more than 
two years from the date of acquisition, may not be taxed in 
accordance with section 206 even though the property was 
held for more than two years if the period it was held by 
the donor be added to that during which it was held by 
the donee. 

“A sold Y shares of stock in the M Company 
in 1922 at a profit, such shares having been 
acquired by her in that year as a gift from her 
brother. In view of the provisions of section 
202 (a) 2 of the Revenue Act of 1921, and articles 
1561 and 1562, Regulations 62, specifying the 
basis to be used for determining gain or loss 
sustained from the sale of property acquired by 
gift after December 31, 1920, inquiry is made 
whether the taxpayer has the option of comput¬ 
ing the tax on the gain derived from the sale 
in accordance with the provisions of section 206 
of the Act, notwithstanding the fact that she had 
not held the stock sold for a period of more than 
two vears, as required by the provisions of sec¬ 
tion 206 (6)” (8?) “of the Act. 

44 Held, the date of acquisition of the stock for 
the purposes of section 206 of the Act, if the 
stock constituted a gift inter vivos, w^as the date 
upon wilieh the gift w r as made; if the stock con¬ 
stituted the subject matter of a specific legacy, 
she acquired it as of the date of the death of 
her brother. Therefore, as the stock had not 
been held for more than tv’o years prior to its 
sale, the taxpayer will not be permitted to treat 
the amount of profit derived from the sale as 
capital gain.” 
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In the Court of Appeals of the District 

of Columbia 


April Term, 1930 


No. 5219 

Sydney M. Shoenberg, appellant 

v. 

Commissioner of Internal Revenue 


APPEAL FROM THE EXITED STATES BOARD OF TAX 

APPEALS 


BRIEF FOR APPELLEE 


PREVIOUS OPINION 

The only previous opinion in this case is that of 
the United States Board of Tax Appeals (R. 8-11), 
reported in 19 B. T. A. 399. 


JURISDICTION 

This appeal involves income taxes for the year 
1923, in the sum of $35,361.20 and is taken from 
a decision (order of redetermination) of the United 
States Board of Tax Appeals entered March 27, 
1930. (R. 11). The case is brought to this Court 

by petition for review filed May 3, 1930 (R. 13) > 

(i) 
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pursuant to the provisions of the Revenue Act of 
1926, c. 27, Sections 1001-1003, 44 Stat. 9, 109-110, 
and pursuant to stipulation entered into under the 
provisions of Section 1002 (d) of the Revenue Act 
of 1926, and filed May 3,1930 (R. 12). 

QUESTION INVOLVED 

Is the donee of property, received by gift after 
December 31, 1920, as set forth in Section 202 (a) 
(2) of the Revenue Act of 1921, entitled to avail 
himself of the period during which the donor held 
the property in order to derive the benefit of the 
special rate of tax on “capital gain” provided in 
Section 206 (b) of that Act? 

STATUTES AND REGULATIONS INVOLVED 

The pertinent provisions of the Revenue Act and 
Regulations are as follows: 

Revenue Act of 1921, c. 136, 42 Stat. 227: 

BASIS FOR DETERMINING GAIN OR LOSS 

Sec. 202. (a) That the basis for ascertain¬ 
ing the gain derived or loss sustained from 
a sale or other disposition of property, real, 
personal, or mixed, acquired after February 
28, 1913, shall be the cost of such property; 
except that— 

***** 

(2) In the case of such property, acquired 
by gift after December 31, 1920, the basis 
shall be the same as that which it would have 
in the hands of the donor or the last precede 


ing owner by whom it w 7 as not acquired by 
gift. If the facts necessary to determine 
such basis are unknown to the donee, the 
Commissioner shall, if possible, obtain such 
facts from such donor or last preceding 
owner, or any other person cognizant 
thereof. If the Commissioner finds it im¬ 
possible to obtain such facts, the basis shall 
be the value of such property as found by 
the Commissioner as of the date or approxi¬ 
mate date at which, according to the best 
information the Commissioner is able to 
obtain, such property was acquired by such 
donor or last preceding owner. In the case 
of such property acquired by gift on; or 
before December 31, 1920, the basis for 
ascertaining gain or loss from a sale or other 


disposition thereof shall be the fair market 
price or value of such property at the time 
of such acquisition- 


CAPITAL GAIN 

Sec. 206. (a) That for the purpose of this 
title: ! 

(1) The term “capital gain” means tax¬ 
able gain from the sale or exchange of cap¬ 
ital assets consummated after December 31, 
1921; ! 

***** 

(4) The term “capital net gain” means 
the excess of the total amount of capital gain 
over the sum of the capital deductions and 
capital losses; 
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(6) The term “capital assets” as used in 
this section means property acquired and 
held by the taxpayer for profit or investment 
for more than two years (whether or not con¬ 
nected with his trade or business), but does 
not include property held for the personal 
use or consumption of the taxpayer or his 
family, or stock in trade of the taxpayer or 
other property of a kind which would prop¬ 
erly be included in the inventory of the tax¬ 
payer if on hand at the close of the taxable 
year. 

(b) In the case of any taxpayer (other 
than a corporation) who for any taxable 
year derives a capital net gain, there shall, 
(at the election of the taxpayer) be levied, 
collected, and paid, in lieu of the taxes im¬ 
posed by sections 210 and 211 of this title, 
a tax determined as follows: 

A partial tax shall first be computed 
upon the basis of the ordinary net income 
at the rates and in the manner provided in 
sections 210 and 211, and the total tax shall 
be this amount plus 124 per centum of the 
capital net gain; but if the taxpayer elects 
to be taxed under this section the total tax 
shall in no such case be less than 124 per 
centum of the total net income. The total 
tax thus determined shall be computed, col¬ 
lected and paid in the same manner, at the 
same time and subject to the same provisions 
of law, including penalties, as other taxes 
under this title. 
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Treasury Regulations 62,1922 Ed. (promulgated 
under the Revenue Act of 1921) : 

Art. 1651. Definition and illustration of 
capital net gain .—(a) Section 206 applies 
only to sales or exchanges of capital assets 
consummated after December 31, 1921. It 
provides that any taxpayer other than a 
corporation may, if he so desires, state sep¬ 
arately in his return his net gain on sales 
or exchanges of capital assets and pai r on 
such capital net gain (as defined and lim¬ 
ited in the section) a flat tax of 121 per cent 
or exchanges of capital assets and pay on 
such income under sections 210 and 211. 
On his net income from other sources, 
termed “ordinary net income” in this sec¬ 
tion, he would be taxed under those sections. 
If, however, he elects thus to segregate his 
capital net gain, his total tax on the aggre¬ 
gate amount of both kinds of income must 
be at least 121 per cent thereof. The term 
“capital assets” is defined to mean property 
of any kind whatever acquired and held by 


the taxpayer for profit or investment 


for 


more than two years, whether or not con¬ 
nected with his trade or business, not I in¬ 
cluding property (for example, a dwelling) 
held for the personal use or consumption 
of the taxpayer or his family, or stock in 
trade of the taxpayer or other property of 
a kind properly included in an inventory. 
The specific property sold or exchanged must 
have been held for more than two years, 
* * * <<Capital gain” is taxable gain 


i 
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from the sale or exchange of capital assets, 
while “capital loss” is deductible loss re¬ 
sulting from the sale of capital assets. 

STATEMENT OF FACTS 

The facts, presented by the pleadings and a stip¬ 
ulation, were found by the Board of Tax Appeals 
to be as follows (R. 9-10): 

The petitioners are residents of St. Louis, 
Missouri. 

On January 23, 1923, the petitioner, Mrs. 
Dollie B. Shoenberg, received as a gift from 
her husband, Moses Shoenberg, 520 shares of 
of the common stock of the May Department 
Stores Company and on that day she sold 
the said stock at its then market value, re¬ 
ceiving therefor, $37,960. The cost of the 
said stock to the donor, Moses Shoenberg, 
was $8,701.16. 

On January 23, 1923, the petitioner, Syd¬ 
ney M. Shoenberg, received as a gift from 
his father, Moses Shoenberg, 1,820 shares 
of the common stock of the May Department 
Stores Company, and on that day he sold 
the said stock at its then market value, re¬ 
ceiving therefor $132,860. The cost of the 
said stock to the donor, Moses Shoenberg, 
was $30,454.06. 

The stock given the petitioners by Moses 
Shoenberg on January 23, 1923, was pur¬ 
chased by the said donor prior to March 4, 
1918, and was held by him until given to the 
petitioner. 
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On tlie basis of the foregoing facts, the Board of 
Tax Appeals sustained the determination of! the 

i 

Commissioner of Internal Revenue that appellant's 
property, in order to constitute a capital asset With¬ 
in the meaning of Section 206 (a) (6) of the 1921 
Revenue Act, must have been actually acquired! and 
held by the taxpayer himself for profit or invest¬ 
ment for more than two vears, that such was! not 
true in the instant case, and that therefore j the 
profits realized upon the sale herein were not tax¬ 
able under the capital gain provisions of Section 
206 in lieu of the regular taxes imposed by Sections 

210 and 211 of the 1921 Revenue Act. The Board. 

/ 

accordingly, entered an order redetermining the de¬ 
ficiency to be $35,361.20 for the year 1923. (R. 

11.) From the order so entered, appellant took 
this appeal. (R. 13.) 

SUMMARY OF ARGUMENT 

I 

Section 206 (a) (6) of the Revenue Act of 1921 
provides that the term ‘‘capital assets” means 
property acquired and held by the taxpayer for 
profit or investment for more than two years. 
Since appellant acquired by gift the stock in ques¬ 
tion on January 23, 1923, and sold it on the same 
day the stock was not “capital assets” within the 
terms of the statute. The statute is neither equivo¬ 
cal nor ambiguous, and the intention of Congress 
is clear. Therefore, there is no occasion to refer 

29918—30 - 2 
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to other sections of the Act for aid in construing 
Section 206 (a) (6). After the Treasury Depart¬ 
ment published a decision indicating that a tax¬ 
payer was not entitled to the benefit of the capital- 
gain provisions of the Act of 1921 under circum¬ 
stances similar in all material respects to those in 
this case. Congress reenacted substantially the 
same provisions in the Revenue Act of 1924, 
which is persuasive evidence of legislative ap¬ 
proval of the consistent interpretation by the 
Treasury Department. 

Contrary to his contention, appellant is not en¬ 
titled to file his tax return under Section 202 (a) 
(2) “on the same basis” as the donor. That section 
exclusively provides only for donees a “basis for 
determining gain or loss” in the sale of gift prop¬ 
erty. It does not provide for donees any other than 
the ordinary method for filing tax returns. More¬ 
over, appellant does not come within the purpose 
of the capital-gain provisions as indicated by Con¬ 
gressional Committee reports. 

Finally, the fact that Congress later expressly 
gave the donee of a gift the right under the capital- 
gain provisions of the Revenue Acts of 1926 and 
1928 to include in the two-year period the period 
during which the property was held by the donor 
is not declaratory of the earlier acts, because status 
will not be applied retrospectively unless that pur¬ 
pose plainly appears. 
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ARGUMENT 


Property received by gift but not “acquired and held by 
the taxpayer for profit or investment for more than 
two years,” even though held by taxpayer’s donor for 
more than two years, does not constitute “ capital 
assets” within the terms of section 206 (a) (6) of the 
1921 revenue act, and therefore appellant is not en¬ 


titled to avail himself of the period during which the 
donor held the property in order to derive the benefit of 
the special rate of tax on “ capital gain ” provided in 

section 206 (b) of that act 


Before the Board of Tax Appeals rendered its 
opinion in the instant ease the taxpayer expressly 
abandoned the question of the constitutionality of 
Section 202 (a) (2) of the Revenue Act of 1921 by 
virtue of a decision on the same question, adverse 
to the taxpayer, by the United States Supreme 
Court in the case of Taft v. Bowers, 278 U. S. 470. 
(R. 10.) So there remained before the Board the 
single question whether or not the taxpayer | was 
entitled to the benefit of the “capital gain 7 ’ provi¬ 
sions of Section 206 of the 1921 Revenue Act. j 
Appellant contends that the profit derived from 
the sale of his stock should be taxed at the 12Vd per 
cent rate prescribed by Section 206 (a) (6) of; the 
1921 Act; that is, in effect, if the basis for deter¬ 
mining appellant’s gain is the cost of the stock to 
the donor he should be permitted to add the time 
that the stock was held by the donor to the tinfe it 
was held by him in computing the two-year period 
required by Section 206 (a) (6). The Board, how- 
ever, affirming the determination of the Commis- 
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sioner of Internal Revenue, held that the property 
received as a gift by appellant, in order to consti¬ 
tute “capital assets’ 7 within the meaning of Section 
206 (a) (6), must have been actually acquired and 
held by the appellant himself for profit or invest¬ 
ment for more than two years. (R. 11.) 

Of the 1921 Revenue Act, Section 202 (a) (2) 
provides that the basis for ascertaining the gain 
derived from the sale of property acquired by gift 
after December 31, 1920, shall be the same as it 
would have been in the hands of the donor, Sec¬ 
tion 206 (a) (1) states that “capital gain” means 
taxable gain from the sale of capital assets, Sec¬ 
tion 206 (a) (6) defines “capital assets ” as prop¬ 
erty acquired and held by the taxpayer for profit 
or investment for more than two years, and Sec¬ 
tion 206 (b) provides a tax of 12% per cent on 
“capital net gain” as defined in the statute. 

Appellant contends that the 1,820 shares of stock 
which he sold on January 23, 1923, were capital 
assets within the terms of Section 206 (a) (6) of 
the 1921 Revenue Act. The Board found as a fact 
that he acquired the stock as a gift from his father 
on January 23,1923, and that he sold it on the same 
day. (R. 9-10.) Therefore, the stock was not 
“capital assets” within the meaning of the statute 
because it was not held by the taxpayer for more 
than two years nor, in so far as the record shows, 
was it acquired and held by him for profit or 
investment. 
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The rule of statutory construction contended for 
by the respondent is of such general application 
as to be almost stare decisis . The courts universally 
have adhered to the rules and made exceptions only 
in cases where a construction, according to the 
letter of the statute, would offend the moral sense 
{Holy Trinity Church v. United States, 143 U. S. 
457, or where construction would involve injustice, 
oppression, or absurdity ( United States v. Kirby, 
7 Wall, 482; McKee v. United States , 164 Uj. S. 
287), or in cases where there is patent ambiguity. 
But in cases where the words of the statute are 
plain and unambiguous and statute speaks for 
itself and “the courts, in giving construction 
thereto, are not at liberty to search for its meaning 

beyond the instrument.” Lake v. Rollins, 130 U. S. 

•/ * 

662, 670. 

The terms of the statute in the instant case are 
unambiguous and the intention of the Congress 
can not be doubted. In Thompson v. United States, 
246 U. S. 547, the Supreme Court said (p. 551) : 

The intention of the Congress is to be 
sought for primarily in the language used, 
and where this expresses an intention reason¬ 
ably intelligible and plain it must-be ac¬ 
cepted without modification by resort to con¬ 
struction or conjecture. 

In Hamilton v. Rathbone , 175 U. S. 414, the 
Supreme Court said (p. 419): j 

But where the act is clear upon its face, 
and when standing alone it is fairly suscepti- 







12 


ble of but one construction, that construction 
must be given to it. 

In United States v. Goldenberg, 168 U. S. 95, the 
Supreme Court said (p. 102-103): 

The primary and general rule of statutory 
construction is that the intent of the law¬ 
maker is to be found in the language that 
he has used. He is presumed to know the 
meaning of words and the rules of grammar. 
The courts have no function of legislation, 
and simply seek to ascertain the will of the 
legislator. It is true there are cases in 
which the letter of the statute is not deemed 
controlling, but the cases are few and excep¬ 
tional, and only arise when there are cogent 
reasons for believing that the letter does not 
fully and accuratelv disclose the intent. No 
mere omission, no mere failure to provide 
for coiitingencies, which it may seem wise to 
have specifically provided for, justify any 
judicial addition to the language of the 
statute. 

In the case of McCarthy v. McCarthy , 20 App. 
D. C. 195, this Court stated (pp. 202, 203): 

where the legislature makes a plain pro¬ 
vision in regard to any subject-matter, the 

courts are not at libertv to add to or extend 

%/ 

that provision beyond the plain import of 
the words employed. Shaw v. Railroad 
Company, 101 U. S. 557. * * * The act 
of Congress is expressed in plain terms and 
leaves no room for conjecture. In such case 
the rule is imperative and can not be de- 
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parted from without assuming on the part 
of the judicial tribunals legislative powers. 
French v. Spencer, 21 How. 228, 238. 

Likewise, in the case of Duehay v. District of 
Columbia, 25 App. D. C. 434, this Court said 
(p. 436) : 

In the construction of a statute its words 
are to be given, where possible, their ordi¬ 
nary, popular meaning. 

After the Revenue Act of 1921 went into effect 
and about a month after the sale in the instant case 
was made but before appellant tiled his 1923 tax 
return, the Treasury Department issued a decision 
holding that where a taxpayer acquired property 
as a gift in 1922 and sold it in the same year, the 
property was not “capital assets” within the terms 
of Section 206 (a) (6) of the Act of 1921. Com¬ 
missioners’ Decision 1660, infra. The Treasury 
Department has consistently ruled that the gain 
from the sale of property acquired by gift after 
December 31, 1920, but not held by the donee liim- 

i 

self for more than two years from the date of acqui¬ 
sition, may not be taxed in accordance with Section 
206 of the 1921 Act even though the total time the 
property was held by both the donor and donee 
exceeded two years* See Articles 1562 and 1651, 
Regulations 62, 1922 Ed.; Articles 1593 and 1651, 
Regulations 65 (issued under the 1924 Revenue 
Act) ; and Decision of Commissioner of Internal 
Revenue, issued February, 1923, I. T.-1660, C. B. 
II-l, p. 36. Regulations so promulgated, if not in 
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conflict with the express statutory provisions, have 
the force and effect of law. Maryland Casualty Co. 
v. United States , 251, U. S. 342, 349; United States 
v. Grimaud, 220 IT. S. 506. 

Settled administrative interpretation of a stat¬ 
ute, applied over a long period of time, should be 
given great weight by the courts. United States v. 
Hermanos y Compania, 209 U. S. 337. It should 
not be disturbed except for weighty reasons. Brew¬ 
ster v. Gaye, 280 U. S. 327. If the interpretation 
of the statute applied by the Treasury Department 
was contrary to the intention of Congress, it is rea¬ 
sonable to suppose that it would have been spe¬ 
cifically corrected in the revision of the laws taxing 
such income in 1924. Heiner v. Colonial Trust Co., 
275 U. S. 232,235. 

Likewise, the Board of Tax Appeals has repeat¬ 
edly and consistently held in analogous cases that 
property, in order to constitute “capital assets” 
within the meaning of Section 206 (a) (6) of the 
1921 Revenue Act, must have been actually ac¬ 
quired and held by the taxpayer himself for profit 
or investment for more than two years. Magdaline 
McKinney et al., 16 B. T. A. 804; William Kemp- 
ton Johnson, 17 B. T. A. 611. In the former case, 
the Board stated (pp. 808-809) : 

In denying this contention it need only be 
stated that the petition and the stipulation 
of facts show that the property was acquired 
and sold within the year 1922, and, therefore, 
was not “held by the taxpayer * * * for 
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more than two years” as is required for the 
computation of the tax under section 206. 

It is submitted, therefore, that from the earliest 
rulings to the present time, both the Treasury De¬ 
partment and the Board of Tax Appeals have con¬ 
sistently ruled that where a donee, as in the instant 
case, has not himself actually acquired capital as¬ 
sets and held them for profit or investment for 

i 

more than two years as required by Section 206 (a) 
(6) of the 1921 Revenue Act, lie can not enjoy the 
benefit to be derived bv taxation under that Section. 
The courts have held that where there is doubt as 
to the correct construction of an Act, and there lias 
been a long acquiescence in the regulation of the 
department charged with its execution, and rights 
of parties have been determined and adjusted by 
such regulation, it is not to be disregarded without 
the most cogent and persuasive reasons. United 
States v. Hill, 120 U. S. 169, 182; United States v. 
Philbrick, 120 U. S. 52, 59; Brown v. United States, 
113 U. S. 568, 571: Robertson v. Downing, 127 TJJ S. 
607. See also First Nat. Bank v. United States 
(C. C. A. 8th), 206 Fed. 374. The departmental 
regulations issued pursuant to an unambiguous 
statute and the very words of the statute itself in 
the instant case, a fortiori, should not be circum¬ 
vented for any reasons. 

Subsequent to the enactment of the 1921 Reve¬ 
nue Act, the Congress passed the Revenue Act of 
1924, c. 234, 43 Stat. 253, which in Section 208 (a) 

i 
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(8) substantially reenacted Section 206 (a) (6) of 
the Act of 1921. The reenactment in a later Act of 
substantially the same provisions theretofore con¬ 
strued by the Executive Department which is 
charged with the enforcement of the Act is per¬ 
suasive evidence of legislative approval of the in¬ 
terpretation. See Brewster v. Gage, 280 U. S. 327, 
337. Courts have frequently been called upon to 
determine the weight to be given to contempora¬ 
neous executive construction of statutes. Each re¬ 
statement of a statute adds weight to the executive 
construction of the previous statutes. The rule is 
so well understood that it is not necessary to sup¬ 
port it by the citation of any authorities. 

Appellant argues (Br. 5), that if the basis for 
determining gain or loss is the same as that which 
it would have been in the hands of the donor, the 
basis for determining capital gain or loss should 
be the same as that which it would have been in 
the hands of the donor. In order to reach that 
result he relies upon Section 202 (a) (2) of the 
Revenue Act of 1921. But Section 202 relates to 
the basis for determining the amount of a gain or 
loss, w T hile Section 206 (a) (6) relates to determin¬ 
ing when there is a capital gain or loss. In other 
words, there is no occasion to refer to Section 202 
until appellant brings his case within the terms of 
Section 206. In the instant case, appellant has not 
brought himself within the terms of Section 206, 
because he has not held the property in question 
for more than two years. 


I 
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It is clear that Section 202 (a) (2), neither equiv¬ 
ocal nor ambiguous, is a method denominated by 
Congress solely as the basis for determining the 
amount of gain or loss in the case of sale of prop¬ 
erty received by gift after December 31,1920. By 
utterly disregarding the defined meaning of the 
word 4 ‘basis” (Br. 5), appellant in an attempt to 
prevail arrives at the specious conclusion that the 
donee, under Section 202 (a) (2), is permitted to 
file his tax return and have his tax computed “on 
the same basis” as the donor and that that section 
is not exclusively a basis for determining gain or 
loss as it states (Br. 5). The fallacy in appellant’s 
conclusion lies in its direct contrariety to the spe¬ 
cific wording of the statute, the very title of which 
shows that the provisions of the statute following 
provide merely for the donee the “basis for deter¬ 
mining gain or loss.” The provisions of Section 
202 (a) (2) provide for donees of gift property re¬ 
ceived after December 31, 1920, no other than the 
ordinary method for filing their tax returns. This 
inexorable result is fatal to appellant’s position in 
that it leaves nothing upon which he can predicate 
his contention that Section 206 (a) (6) has any 
application at all to the facts in the instant case. 

Appellant explains in his brief that the purpose 
of Section 202 (a) of the Revenue Act of 1921 was 
to prevent evasion of income taxes through gifts 
to friends or relatives. (Br. 7-11.) Appellant 
comes squarely within the purpose of this section 
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because the Board found that the stock in question 
was given him by his father after the latter had 
held it for a number of years, during which it in¬ 
creased greatly in value. (R. 9-10.) Therefore, 
the basis upon which the Commissioner computed 
the tax in controversy would appear to be correct. 
Appellant goes on to explain that the purpose of 
the capital gain provision was to increase revenues 
by encouraging taxpayers to sell property which 
they had held over a period of years and which 
had appreciated greatly in value through limiting 
the rate of taxation derived from the sale of capi¬ 
tal assets. (Br. 7-11.) Appellant does not come 
within the purpose of this section because he has 
not held the property for more than two years. 
He acquired the property on January 23, 1923, and 
sold it on the same day. (R. 9.) 

The taxpayer argues further (Br. 13-16) that 
Sections 208 and 101 of the Revenue Acts of 1926 
and 1928, respectively, which give the donee, under 
the capital-gain provision, the right to include in 
the two-year period the period during which the 
property was held by the donor, is declaratory of 
the legislative purpose of the preexisting law. In 
United States v. Magnolia Co., 276 U. S. 160, the 
Supreme Court said (p. 162-163) : 

Statutes are not to be given retroactive 
effect or construed to change the status of 
claims fixed in accordance with earlier pro¬ 
visions unless the legislative purpose so to do 
plainly appears. 
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In Brewster v. Gage , 280 U. S. 327, the Supreme 
Court said (p. 337): 

Ordinarily, statutes establish rules for the 
future, and they will not be applied retro¬ 
spectively unless that purpose plainly ap¬ 
pears. 

There is no support for the suggestion that Sec¬ 
tions 208 and 101 of the Revenue Acts of 1926 and 
1928, respectively, expressed the meaning, or were 
intended to govern or affect the construction, of the 
Acts of 1921 and 1924. On the contrary, however, 
the Congressional Committee Reports show that the 
1921 Statue here in controversy, substantially re- 

i 

enacted in the 1924 Act, was specifically changed 
by amendment. The Committee stated that— 

the amendment provides that the period in 
which the property was held by the donor 
shall be added to the period in which the 
property was held by the donee in deter¬ 
mining whether or not the property sol re¬ 
ceived falls within the capital gain or loss 
section. (Italics supplied.) (House Report 
No. 1, p. 7, and Senate Report No. 52, pj 18, 
69th Congress, 1st Session.) 

The amendment, therefore, was an entirely new 
provision and absolutely contrary to the regulations 
promulgated by the Commissioner under the prior 
Acts of 1921 and 1924. 

From the foregoing, it is clear that appellant 
himself, not having actually acquired and held the 
gift-property for profit or investment for more 
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than two years as required by the statute, is under 
no circumstances entitled to have the profit realized 
on the sale thereof taxed under the capital net gain 
provisions prescribed by Section 206 of the 1921 
Revenue Act. 

CONCLUSION 

It is respectfully submitted that the decision of 
the Board of Tax Appeals is correct and should 
therefore be affirmed. 
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